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STATEMENT OF THE CAS! 


A. Preliminary Statement. 


This appeal is taken by the appellants-intervenors, 
Council of Supervisors and Administrators of the City of New 
York, Local 1, AFSA, the exclusive collective bargaining repre- 
sentative of all employees of the Board of Education of the 
City of New Yerk serving in supervisory or administrative 
positions in New York City and its officers and employee-school 
principals ("CSA"), and appellant-intervenor Community School 
Board, District 26 ("District 26"). CSA was granted intervenor 
status on June 16, 1976. District 26 was permitted to intervene 
on duly 15, 1976. 

The order appealed from was entered in the United 
States District Court for the Eastern District of New York 
(Weinstein, D.J.) on July 15, 1976. It adopted the report of 


the Magistrate filed July 7, 1976 but struck "as being unnec- 


essary at this time" Part VI of the Magistrate's opinion (A-391) .* 


The order also stayed the appellee-plaintifs Office of Civil 
Rights of the Department of Health, Education and Welfare ("the 
Government" or "OCR") "from placing into its computer, 1.€., 


inputing into the existing data base, any data or information 


een 


*References are to the Joint Appendix unless otherwise 
indicated. 


peing obtained from the EEO-5 forms and Special Compliance 
Reports for fourteen (14) days from the date of this order 

. « ." (aW391). In accepting the Magistrate's report, except 
as modified in the order, the Court made the following conclu- 
sions of law, in opposition to which, this appeal is taken: 
that "The Government is entitled to information sought in con- 
nection with the EEO-5 forms and Special Compliance Reports" 
(a-377 ); that "The identification of principals, while re- 
guiring self-labelling, deals with qualities such as ethnic 
background and skin color, which is usually apparent and always 
immutable. While a person may abandon friends, associations 
and beliefs, through identification, he cannot change the 
qualities associated with his ethnicity and therefore, no right 


protected by the First Amendment, is abused by the Court's 


order." (A-381); that "There is no question but that privacy 


is an interest that enjoys constitutional protection, however, 
necessity has often overridden claims to privacy more compelling 
than that defended by intervenors." Q@-382). Finally, exception 
is taken to the Court's opinion that “Part VI of the Magistrate's 
report is stricken as being unnecessary at this time. Any indiv- 
jdual seeking to rely on his personal right not to incriminate 
himself may apply at any time to this Court by order to show cause 
pleading the privilege and providing a basis for the plea. Since 


no individual has made such a claim, the issue is not ripe fer 


decision." (A-39) .* 


——“Imhoe Maaiat . . . = ss 
The Magistrate's opinion and conclusions appear at 
pages aA-376 et seq. of the Joint Appendix. 


ee 


B, Proceedings Prior to CSA Intervention. 


The Government commenced the instant action on May 10, 
1976 to enjoin the defendants-appellees Board of Education, et al. 
("Board of Education") from wilfully failing to furnish certain 
Special Compliance Reports and EEO-5 forms sought by the OCR 
addressed to the ethnic composition of the supervisory, teaching 
and student bodies of the New York City School System (A-5 ). 
With the consent of the Government and Board of Education, a 
special master was appointed to conduct a hearing and to report 
proposed findings of facts and conclusions of law. The special 
master reported his findings on May 27, 1976 (A+20Q , On the 
same day, the District Court permanently enjoined "the defendant 
Board of Education . . . the defendant members of the . . . Board 
and the defendant Chancellor . . . and their agents, employees, 
subordinates, and all persons or entities in active concert or 
participation with them or subject to their supervision in this 
matter .. ." from refusing or failiig to submit the forms sought 
by the OCR (A-214). 

Subsequent to the issuance of the aforementioned Order, 
CSA together with its officers, were subjected to an action 
charging it with contempt of the Order of May 27, 1976. The 
action charged CSA and its principals with encouraging, advising, 


and assisting its members . .. to disobey the injunction. .- - 


The Court ordered the CSA to cease and desist from participating in 


the acts alleged. CSA fully complied with the District Court's order. 


C. The Proceedings Below. 


Following the grant of CSA's motion to intervene on 
June 16, 1976, the District Court ordered an early hearing on 
the issues raised by the union on behalf of its ;nembers-school 
principals. CSA contended that school principals could refuse 
to identify themselves or others as being of any race, color or 
national origin by virtue of guarantees shielded by the United 
States Constitution. 

During the course of ensuing proceedings, CSA moved 
the District Court for orders vacating its May 27, 1976 injunc- 
tion, or, in the alternative, modifying the injunction to allow 
school principals to remit the sought-after documents to the 
Court's custody pending a final resolution on the merits of 
CSA's contentions. The motions were denied. 

Pending the outcome of a new determination by the Court 
on CSA's claims, the Government, on June 18, 1975, initiated 
contempt proceedings against one-hundred thirty-five school prin- 
cipals who refused to participate in the OCR racial survey. Fol- 
lowing a hearing on their reasons for refusing to comply and con- 
cessions of willingness to comply under protest, the charges 
against all, except one school principal, were dropped.* An 
—"¥The Government also pressed charges against forty-six 
other school principals. Following a hearing on June 28, i376, 


and similar concessions of willingness to comply under protest, 
the charges were dismissed. 


application to this honorable Court for a temporary stay of 


the District Court's May 27, 1976 Order followed on June 22, 


1976. The application was denied. 


On June 23, 1976, the District Court found that one 
school principal who had maintained his refusal to supply the 
required information was in civil contempt of the May 27 Order 
(a-357)- The District Court stayed implementation of the order 
of incarceration pending this Court's determination of a motion 
to stay enforcement of the civil contempt judgment pending an 
appeal of the civil contempt judgment (A-369). 

Although the District Court refused further applica- 
tions for a stay of its pre ious injunction, it did, on June 24 
preliminarily enjoin the Government from placing its ethric 
survey data into its computer pending the final determination 
of the new issues raised, The Government did not appeal 
the Court's order. 

On July 15, 1976, the District Court issued its final 
decision on the merits of CSA's contentions. Those portions of 
the order appealed from appear supra. 

Oral argument on several motions made by CSA to this 
honorable Court respecting separate aspects of the proceedings 
below were heard on July 20, 1976. This Court denied on July 22, 


1976 the several applications for a stay of enforcement of the 
May 27, 1976 District Court Order, leave to appeal the civil con- 
tempt judgment, stay of execution of the civil contempt judgment 
and extension of the fourteen day stay granted by the District 
Court on Jily 15, 1976. 


QUESTIONS PRESENTED 


1. Whether Part VI of the Magistrate's Report is 


ripe for decision, it being asserted that school supervisory 


personnel are being required to produce involuntarily pos- 


sible incriminating information concerning the racial composi- 
tion of their school populations without the benefit of due 
process and the right to invoke the privilege against self- 
incrimination. 

2. Whether school supervisory personnel may claim 
a constitutional right of privacy against invcluntary dis- 
closure of personal racial and ethnic characteristics as we.l 
as information concerning the racial and ethnic composition 


of pedagogical and student populations. 


STAT OF FACTS 


The Government supports its claim to certain racial 


and ethnic information concerning the population of the New 


york City public school system, presently required to be 
collected and produced by school principals, upon the follow- 
ing authorizations. 45 C.F.R.§80.6 provides, in part: * 


"§80.6 Compliance information. 

(a) Cooperation and assistance. The respon- 
sible Department official** shall to the fullest 
extent practicable seek the cooperation of re-- 
cipients*** in obtaining compliance with this 
part and shall provide assistance and guidance 
to recipients to help them comply voluntarily 
with this part. 


sisal al deandeaniecneace enone 
*promulgated under general authority of 42 U.S.C. 
2000 (ad) -1. 


**"The term ‘Department’ .means the Department of Health, 
Education, and welfare, and includes each of its operating 
agencies and other organizational units." 45 C.P.R.§80.13 (a). 


s**t The term ‘recipient’ means any State, political sub- 
division of any State, or instrumentality of any State or 
political subdivision, any public or private agency, institu- 
tion, or organization, or other entity, or any individual, in 
any State to whom Federal financial assistance is extended, 
directly or through another recipient, for any program, 
including any successor, assign, or transferee thereof, but 
such term does not include any ultimate beneficiary under any 
such program." 45 C.F.R. §80.13 (i). 


"(b) Compliance reports. Each recipient shall 
k2ep such records and submit to the responsible 
Department official or his designee timely, complete 
and accurate compliance reports at such times, and 
in such form and containing such information, as 
the responsible Department official or his designee 
may determine to be necessury to enable him to ascer~- 
tain whether the recipient has complied or is com- 
plying with this part. For example, recipients 
should have available for the Department racial and 
ethnic data showing the extent to which members of 
minority groups are beneficiaries of and participants 
in federally-assisted programs. In the case of any 
program under which a primary recipient extends 
Federal financial assistance to any other re~ 
cipient, such other recipient shall also submit 
such compliance reports to the primary recipient 
as may be necessary to enable the primary recipient 
to carry out its obligations under this part. 


"(c) Aecess to sources of information. Each. 
recipient shall permit access by the responsbile 
Department official or his designee during normal 
business hours to such of its books, records, 
accounts, and other sources of information, and its 
facilities as may be pertinent to ascertain compli- 
ance with this part. Where any information 
required of a recipient is in the exclusive possession of 
any other agency, institution or person and this 
agency, institution or person shall fail or refuse 
to furnish this information the recipient shall so 
certify in its report and shall set forth what 
efforts it has made to obtain the information. 
Asserted considerations of privacy or confidentiality 
may not: operate to bar the Department from evaluating 
or seeking to enforce compliance with this Part. 
Information of a confidential nature obtained in con- 
nection with compliance evaluation or enforcement 
shall no’ be disclosed except where necessary in 

“¢ormal enforcement proceedings or where otherwise 
required by law. . ." 


In addition, 29 C.F.R. §1602.41(a) states: 


“On or before November 30, 1974, and annually 
thereafter, certain public elementary and 
secondary school systems and @istricts, includ- 
ing individually or separately administered dis- 
tricts within such systems or districts shall 
file with the Commission or its aelegate executed 
copies of Elementary-Secondary Staff Information 
Report E.E.0.-5 in conformity with the directions 
set forth in the form and accompanying instructions. 
The elementary and secondary school systems and 
districts covered are: (1) Every one of those 
which have 100 or more employees, and (2) every 
one of those others which have 15 or more employees 
from which the Commission requests the filing of 
reports. Every such elementary or secondary school 
system or district shall retain at all times, for 
a period of 3 years, a copy of the most recently 
filed report E.E.0.-5 at the central office of 
the school system or district, or the individual 
school which is the subject of the report, where 
more convenient, and shall make the same avail- 
able if requested by an officer, agent, or employee 
of the Commission under the authority ef section 
710 of Title VII, as amended. It is the respon- 
sibility of the school systems or districts ahove 
described in this section to obtain from the Com- 
mission or its delegate necessary supplies of the 
form.” 


Purportedly acting upon those authorizations, the 
Government published and subsequently furnished to defendant 
Board of Education, a “recipient” of federal financial assist- 
ance, certain questionnaires (viz., BEO-5 Forms and Special 


Compliance Reports) which seek to elicit information, includ- 


ing “racial and ethnic deta", presumably germane to an as yet 


undisclosed and unspecified investigation into the New York 


~1o~ 


York City public school system respecting possible violations 
of various laws pertaining to recipients of federal financial 


assistance. 


The recipient Board of Education, in turn, referred 
to its school principals, among others, the task of pro- 
viding the information required by the Government's survey. 
As pertinent herein, the survey requires of a school prin- 


cipal as follows: 


A. With respect to him or her self, information 
regarding his/her race and/or ethnic identity in 
one of five OCR designated categories -- White 

(not of Hispanic origin); Black (not of Hispanic 
origin); Hispanic; Asian or Pacific Islander; 
American Indian or Alaskan Native (EEO-5 Porm) *. 

In this and the other two classes of racial in- 
formation required, only one of the five categories 
may be selected. Mixing is not permitted. 


*The Government's EEO-5 instruction booklet (referred to 
in the Addendum to this Brief at p.36 ) defines the five 
"racial" categories as follows: 


“white (not of Hispanic origin) -- All persons having 
origins in any of the original peoples of Europe, North 
Africa, the Middle East, or the Indian subcontinent. 


Black (not of Hispanic origin) -- All persons having 
origins in any of the black racial groups. 


Hispanic -- All persons of Mexican, Puerto Rican, Cuban, 


Central or South American, or other Spanish culture or 
origin, regardless of race. 


~1i~ 


E, With respect to faculty and staff, information 

regarding their race and/or ethnic identity in 

one of the five OCR designated categories (EEO-5 

Form) . 

With respect to the information required to he pro- 
vided by the principal in "B" above, OCR‘'s instructions 
state: "you may acquire the race/ethnic information necessary 
for this report either by visual surveys of the work force, 
or from post-employment records as to the identity (sic) of 
employees.“ (Addendum to Brief at p56). That direction, how- 
ever, is followed by the caveat that: "Eliciting information 
on the race/ethnic identity of any employee by direct inguiry 
is not encouraged. An:-employee may be included in the minority 
group to which he or she appears to belong, or is regarded in 


the community as belonging." (Addendum to Brief at p56 ) 


(emphasis added) In hopeful recognition that the very main- 


tenance of dossiers which inelude an individual's racial 


Asian or Pacific Islander --All persons having origins 
in any of the original peoples of the Par East, South- 
east Asia, or the Pacific Islands. This area includes, 
for example, China, Japan, Korea, the Phillipine Islands, 
and Samoa. 


American Indian or Alaskan Native -- All persons having 
origins in any of the original peoples of North America. 


Substantially the same racial definitions are provided 
for the other two categories of racial information sought, i.e., 


faculty (EEO-5 Porm) and students (Special Compliance Report) 
(A-69; A-19 et seq.) 


In both cases of faculty and students, the OCR concedes 
that "Race/ethnic designations as used by the Office of Civil 
Rights do not denote scientific definitions of anthropological 
origins.: (A-19; Addendum to Brief at p.56). 


-12- 


characteristics oftentimes subverts the very pvsposes sought to 
be achieved by our anti-discrimination laws, the OCR warned 
that: “Where records are maintained, it is recommended {but 

not required] that they be kept separately from the employee's 
basic personnel file or other records available to those respon- 
sible for personnel decisions." (Addendum to brief at p. 56 ). 


Furthermore, with respect to the information required in "A" and 


"B" above, the principal must certify that ". . . the informatica 


given in this report is correct and true to the best of my 
knowledge and was prepared in accordance with accompanying in- 
structions. Wilfully false statements on this report are punish- 
able by law..." (A-70). The principal, moreover, must 
identify the school he heads by name and addres: Finally, cer- 
tain portions of the information gathered may be obtained by 

at least three separate governmental agencies including the 
Equal Employment Opportunity Commission, the Office of Education 
and OCR. As explained in OCR's instruction booklet ". . . ail 
three organizations plan to publish or otherwise make available 
statistics combining school systems into geographic aggregates, 
such as States, regions, etc. As restricted by Section 709(e) 

of the Civil Rights Act of 1964, the EEOC will not publish any 
data other than such aggregates. The Office of Civil Rights may, 
as in some of its previous surveys, publish data by school 


system and for individual schools. The Office of Education will 


publish only individual school system data for those systems 
that have not indicated on the form that they are withholding 
authority for such publication.".* (Addendum to brief at p-54 )- 

The last category of racial information required to 
be provided concerns the student composition of a particular 
school. In addition to being compelled to identify him or her 
self as belonging to an arbitrarily defined racial/ethnic group, 
and to identify faculty and staff in like manner, the principal 
is also called upon to differentitate, classify and racially 
segregate the student population in the same way. Here, the 
caution previously noted regarding the information gathering 
method is considerably strengthened. The instructions supplied 
by the defendant Board of Education accompanying the Special 


Compliance Reports underscore the importance of methodology: 


"The ethnic data are to be obtained by teacher observation only. 


Do not ask anyone his oF her race or ancestry." ( A-41) (emphasis 
in original). 

The Government and defendant Board of Education's 
apparent "concern" respecting student sensibilities on an ad- 
mittedly delicate jssue--racial self-identification--did not 
extend to those individuals who were ultimately charged with 
the indelicate and distasteful task of gathering and furnishing 


the offensive information. 


—"“tHMioere is no DI . , 
There is no provision made on the EEO-5 form, however, for 
¢ ich withholding. 


On June 18, 1976, the Government initiated an action 
for civil and criminal contempt against one-hundred thirty-five 
sche 1 principals who, acting by their conscience,” refused to 
submit to coerced racial self-identification or te return in- 
dictments against others purely on the grounds of race. On 


June 25, 1976, forty-six more school principals were named for 


the same offense. One school principal faces the immediate 


threat of incarceration. 


a nl 


*Typifying school principals’ reasons for refusing to comply 
with the Government's racial survey was the testimony offered by 
School Principal Blanche Schwartz in hearings on the contempt 
charges before Judge Weinstein: 


“y £ind it extraordinarily painful to have to respond 

in this case, because I am, your Honor, the product 

of a rather large mid-European family, who about 35 
years ago was forced to respond to another type of 
ethnic survey, and as a result, about 45 of them did 

not survive. Therefore, I find this a tremendous moral 
decision to make, because I did not believe in ethnic 
surveys, nor do I believe in quota systems. As a matter 
of fact, when I was a student at Columbia University, 

I was forced to fill out an application form which asked 
me what my religion was, because obviously Columbia had 
a quota system, and I see the actions of HEW as on the 
platform of the reformation of the quota system. 


If I had faith in the work of the HEW, I would have 
more faith in ethnic surveys. 


As a principal for many years standing, almost 20 years, 
your Honor, J have not regarded children 4s white, 

black or Puerto Rican, but as my children. I have done 
my best. I have never discriminated, nor has discrimina- 
tion existed in the school of which I was 4 principal, 
ana I feel I have done a good job, and I feel that most 
other principals in this city follow suit in that, your 


(over) 


(footnote continued) 


Honor. I feel that also there is moral obligation. 
However, I do not want to go to jail. I do not want 
to suffer penalties, and this is a tremendously 
painful decision, and I wish I could have more time 
to make this decision, but I will have to be forced 
to comply under great duress, and this is a really 
great blow to my moral convictions to do this." 
(A-299, 300). Other statements are contained in 

the Joint Appendix at A-308, A-31l, A-372, A-373. 
While these statements accurately reflect, we feel, 
the sincerely held beliefs of many school principals, 
we concede that the statements were adduced without 
benefit of cross-examination or evidence in rebuttal. 


ARGUMENT 


POINT I 

SCHOOL SUPERVISORY PERSONNEL MAY NOT BE 

REQUIRED TO PRODUCE INVOLUNTARILY POSSIBLE 

INCRIMINATING INFORMATION CONCERNING THE 

RACIAL COMPOSITION OF THEIR SCHOOL POPULA- 

TIONS WITHOUT THE BENEFIT OF DUE PROCESS 

AND THE RIGHT TO INVOKE THE PRIVILEGE 

AGAINST SELF-INCRIMINATION GUARANTEED BY 

THE FIFTH AMENDMENT. 

A. Introduction 

The Magistrate's Report, Part VI (at p. 11 of the de- 
cision, submits that 

The persons burdened with reporting [EED-5 

and Special Compliance Reports] are potential 

targets of ... [criminal] complaints and 

they should, therefore, be permitted, if 

they wish, to object to being required to re- 

port on their own observations." 

The instant case is based upon elements which distinguish 
this situation from that in California v. Byers, 402 U.S. 
424 (1971). 

California v. Byers, supra, represents one of a 
large body of Supreme Court decisions which involve the per- 
missible scope and procedural requirements concerning govern- 
ment demands upon citizens for possibly incriminating informa- 
tion. In Byers, California appealed the lower court's deci- 
sion to sustain a demurrer to the indictment charging appel- 


lee with failure to stop and furnish his address after in- 


volvement in an automobile accident. The Court characterized 


the statute requiring such action as essentially “regulatory” 


and "non-criminal." The regulatory scheme was not aimed at "a 


highly selective group inherently suspect of criminal activi-~ 


ties." 402 U.S. at 429 ‘quoting from Albertson v. SACB, 


382 U.S. 70 (1965)). In reaching this conclusion, Chief 


Justice Burger observed that: 

"Whenever the Court is confronted with the 
question of a compelled disclosure that has an 
incriminating potential, the judicial scrutiny 
is invariably a close one. Tension between the 
State's demand for disclosures and the protection 
of the right against self-incrimination is 
likely to give rise to serious questions. In- 
evitably these must’ be resolved in terms of 
balancing the public need on the one hand, and 
the individual claim to constitutional protec- 
tions on the other; neither interest can be 
treated lightly." 402 U.S. at 424. 

We submit that the District Court has been "confronted 
with the question" as framed above. 

In this case, school principals and other supervisors 
have been required, on pain of citations for contempt of the 
District Court, to furnish manifold data concerning the racial 
and ethnic composition of their school populations. The pur- 
pose of this investigation is to “seek specific facts which 
will aid them [the government] in determining if any Schooi 
Board, its members and/or employees have engaged in acts of dis- 
crimination or violations of the civil rights of various com- 
plainants." (Magistrate's Report, Part VI at p. 8). The Magis- 
trate, in Part VI, sets forth the relevant texts from the Civil 


Rights Law of New York State, New York State Penal Code, and 


New York State Penal Law, all of which establish that "a cog- 
nizable claim exists that the production of the information 
sought may lead to the [criminal] conviction of ... individuals." 
(Magistrate's Report, Part VI, at p. 8). No immunity has been 
offered to the reporting principals and other supervisors. 
Consequently, as CSA will assert hereinbelow, these individuals 
are currently being compelled to come forth with disclosures 
which contain an incriminating potential, in violation of Fifth 
Amendment privilege and due process. 

The Court Has Manifestly Recognized That 


Fifth Amendment Due Process and Privilege 
Guarantees inhere in Administrative Adjudi- 


catory Investigations. 


Although the Supreme Court has been presented with 
issues requiring the application of the Fifth Amendment privi- 
lege to “compulsory production” since the nineteenth century 
(see, e.g., Boyd v. United States, 116 U.S. 616 (1886),* it was 
not until the proliferation of regulatory and administrative 


agencies in the 1930's that the question of compelled disclos- 


ure of potentially incriminating evidence assumed greater ur- 


gency and frequency in the administrative context. In Norwegian 


t 

* “In Boyd, the Court struck down a provision of the cus-~ 
toms revenue laws on the grounds, mter alia, that: "We are 
further of opinion that the compulsory production of the 
private books and papers of the owner of goods sought to be 
forfeited in such a suit is compelling him to be a witness 
against himself, within the meaning of the Fifth Amendment ..." 
116 UscS. at 635. 


Nitrogen Products Co. v. United States,* 288 U.S. 294 (1932), 


Justice Cardozo observed: 


“Whatever the appropriate label, the 
kind of order that emerges from a hearing 
before a body with power to ordain is one 
that impinges upon legal rights in a very 
different way from the report of a commis 
sion which merely investigates and advises. 
The traditionary forms of hearing appropriate 
to the one body are unknown to the other. 
What issues from the Tariff Commission as a 
report and recommendation to the President, 
may be accepted, modified or rejected. 

It is very different, however, when 
orders are directed against public service 
corporations limiting their powers in the 
transaction of their business.... The ‘hear- 
ing' that such commissions are to give must 
be adapted to the consequences that are to 
follow ... “ 288 U.S. at 318, 329. 


The basic dichotomy between "investigatory" adminis- 
trative activity has continued to provide a primary test for 
the decision whether or not to ensure Fifth Amendment safe- 
guards against compelled disclosure of possibly incriminating 
information. 

It is this dichotomy to which the Special Master re~ 
fers in differentiating this case from that in Byers: 

"The situation herein does not involve 

as generalized a search for information as 

exists in income tax statutes or accident 

reporting requirements. Complaints have been 

made of deprivations of the civil rights of 


students and others. The study being under- 
taken is addressed to these complaints, the 


BE eMC Se Une conn er ier armen 
*Involving the requirements for hearings before the 
Tariff Commission. 


persons burdened with reporting are potential 

targets of these complaints ... " (Special 

Master's Report, Part VI (at p. ll of the de- 

cisivn)). 

The situation here presented to the Court erises from 
an administrative investigation which makes “determinations in 
the nature of adjudications affecting legal rights," Hannah v. 
Larche, 363 U.S. 420, 451 (1959), and which requires the dis- 
closure of information "which would furnish a link in the chain 
of evidence needed to prosecute the claimant ... " Hoffman v. 
U.S., 341 U.S. 479, 486 (1950). Of course, the concept of ad- 
judicative investigations is not coextensive with those in- 
vestigations which violate Fifth Amendment privilege and due 
process considerations. However, the former is a condition pre- 
cedent to the possibility of the latter. Therefore, we shall 
first discuss the nature and scope of adjudicatory administra- 
tive investigations. 


In Hannah v. Larche, supra, the Supreme Court dis- 


cussed at length the "dichotomy" mentioned above. There, the 


Court was presented with the question whether the investigative 


procedures employed by the Commission on Civil Rights (estab- 
lished pursuant to the Civil Rights Act of 1957) violated ap- 
pellants' Fifth Amendment rights of due process: 


"The specific rules challenged are those 
which provide that the identity of persons 
submitting complaints to the Commission 
need not be disclosed, and that those sum- 
moned to testify before the Commission, in- 
cluding persons against whom complaints 


have been filed, may not cross-examine other 
witnesses called by the Commission." 363 U.S. 
at 422. 


Chief Justice Warren, soeaking for the Court, set out the duties 
specified to be performed by the Commiesion (under Section 104 
of the Civil Rights Act of 1957) as (a) to investigate com- 
plaints of violations of civil rights, (b) to gather informa- 
tion concerning the legal maintenance of discrimination, and 

(c) to report its findings and recommendations to the President 
and Congress. He concluded: 


"Tt is apparent from this brief sketch of 

the statutory duties imposed upon the Com- 
mission, its function is purely investiga- 
tive ana fact-finding. It does not hold 
trials or determine anyone's civil or crimi- 
nal liability. It does not issue orders. 

Nor does it indict, furnish, or impose any 
legal sanctions. It does not make determina- 
tions depriving anyone of his life, liberty 
or prosperity. In short, the Commission 

does not and cannot take any affirmative 
action which will affect an individual's legal 
rights. The only purpose of its existence 

is to find facts which may subsequently be 
used « ‘he basis for legislative or execu- 
tive on." 363 U.S. at 480, 411. 


The exhaustitre description of administrative ad- 
judicatory hearings presented in Hannah built upon pre- 
decessors such as Morgan v. United States, 304 0v8.-L (1937); 


Anti-Fascist Committee v. McGrath, 3410.8) 223° (1950) sana 


Greenev. McElroy, 360 U.S. 474 (1958), as well as Norwegian 


Nitrogen Products Co. v. U.S., Supra. 


In Greene v. McElroy, supra, the Court faced the issue 
of the validity of cold-W@¥ security clearance procedures which 
had no clear executive or legislative mandate. In striking down 


the ex parte revocation of security clearance which cost the 


petitioner his livelihood on the technical ground that they 


were not properly authorized, the Court went on te say that "Where 
administrative action has raised serious constitutional problems, 
the Court has assumed that Congress or the President intended to 
afford those affected by the action the traditional safeguards 

of due process." (360 U.S. at 507). 

In Morgan v. U.S., Supra, the Court voided the adminis- 
trative determination of fixed stockyard commission rates by the 
Secretary of Agriculture, on the grounds that no proper hearings 
were afforded those immediately affected by the determination: 

"The ... question goes to the very founda- 

tion of the action of administrative agencies 

entrusted by the Congress with broad control 

over activities which in their detail cannot 

be dealt with directly by the Legislature. ..- 

in administrative proceedings of a quasi- 

judicial nature the liberty and property of the 

citizen shall be protected by the rudimentary 

requirements of fair play. These demand ‘a 

fair and open hearing,' -~ essential alike to 

the legal validity of the administrative regula- 

tion and to the maintenance of public confidence 

va p BOR US. OO Ady 25. 
In Anti-Fascist Committee v. McGrath, supra, the 
Court struck down the activities of the Attorney General in 
furnishing the Loyalty Review Beira with the names of various 


organizations as "suspect" on the grounds that "the conduct 


ascribed to the Attorney General ... is patently arbitrary." 
$4. UlGs. at 5375 

The investigative scheme in the case before this Court 
contains elements which include many, if not most, of the 
“adjudicative" indicia applied by the Supreme Court in Hannah 
and its predecessors. Under 45 CFR 80.8, compliance with the 
requirements of Title VI of the Civil Rights Act of 1964 can be 
remedied by "the suspension or termination" of the Federal 
funding, or "by any other means authorized by law" -- which 
may include referrai to the Justice Department with the recom- 
mendation that 

“appropriate proceedings be brought to en= 

force any rights of the United States under 

any law of the United States ... and (2) 


any applicable proceeding under State or 
local law." 45 CFR 80.8(a). 


In addition to the New York State Civil Rights Law, and its at- 


tendant statutes, we submit that unless the language of Section 
80.8(a) untold numbers of possible Federal criminal offenses 
could be charged to any individual, in any State, to whom 
Federal financial assistance is extended, directly or through 
another recipient, including any successor, assign, or trans- 
feree thereof...." 45 CFR 80.13(i). (See, for instance, 18 
U.8.C. §§ 241, 245). 

The decision in Hannah discussed above was reaffirmed 
in the case of Jenkins v. McKeithen, 395 U.S. 411 (1968)at 


427. Jenkins not only reaffirms Hannah, but presents a more 


recent expression of the Court's designation of “adjudicatory" 
investigation. Jenkins concerned the Labor-Management Commis- 
sion of Inquiry which had been created by the State of Louisiana 
to investigate and make public findings of probable criminal 
violations of State or Federal labor laws, and to request the 


Governor to refer such matters to the State Attorney General 


for prosecutive action. The appellant in Jenkins, a labor union 


official, charged, inter alia, that certain provisions of the in- 
vestigatory procedures followed by the Commission violated the 
Equal Protection and Due Process clauses of the Fourteenth 
Amendment. The sections complained of provided that "neither 
a witness nor any other private party has the right to call 
anyone to testify," 395 U.S. at 419, or to cross-examine any 
other witness. However, witnesses could submit questions to 
the Commission to be asked of other witnesses, and the rules 
provided that: 

"Tn executive session the Commission must 

allow the person who might be defamed, or 

incriminated, the opportunity to appear 

and be heard, and to call a reasonabie 

number of witnesses on his behalf.” 395 

U.S. at 416. 
After reaching a determination of the appellant's standing to 
sue (which we return to below), the Court found that pursuant 
to Hannah v. Larche, supra, which requires that where an ad- 


ministrative investigation has accusatory elements "the rigor- 


ous protections relevant to criminal prosecutions might well 


be the controlling starting point for assessing the protection" 
to be provided, 363 U.S. at 488. 


“Tt is clear that the procedures of the Com- 
mission do not meet the minimal requirements 
made obligatory on the States by the Due Pro- 
cess Clause of the Fourteenth Amendment . 
Specifically, the Act severely limits the right 
of a person being investigated to confront 

and cross-examine the witness against him. 

Only a person appearing as a witness may 
cross-examine other witnesses. Cross-examination 
is further limited to those questions which the 
Commission 'deems to be appropriate to ite in- 
q@uiry.*" 395 U.S. at 426. 


A comparison of the standards set forth in Jenkins 
and the scheme presently before this Court uncovers a manifest 
violation of the Fifth Amendment right of due process. 

EEO-5 and, by implication, Special Compliance Report 
racial and ethnic data is public information. The Equal Em- 
ployment Opportunity Commission, Office of Civil Rights and 
Office of Education "plan to publish or otherwise make avail- 


able statistics combining school systems into geographical ag- 


gregates, such as States, regions, etc.... The Office for Civil 


Rights may, as in some of its previous surveys, publish data 


by school system and for individual schools ... ‘emphasis 
added). (EEOC - Form 168 "“Elementary-Secondary Staff Informa- 
tion (EEO-5) #9, at page 3). 

Whereas in the scheme presented in Jenkins, a limited 
right to confront accusers and be heard prior to possible in- 


dictment was accorded, in this situation the offending com- 


pliance data is wrenched from the pen of the reporting “witness" 


who is not informed of the nature of the complaints being leveled 


against him and his peers. Where civil or criminal legal action 


is being contemplated, the accused party is afforded no hearing 


on the merits in indictment or suit. 45 CFR 90.8(a) simply allows 
the accused the courtesy of a "last chance’ to voluntarily com- 
ply prior to being indicted or sued. Furthermore, no chance to 
question the informational accuracy or interpretation of the raw 
compliance data is afforded before it can be published or used to 
establish a crime. Hearings are only afforded to a school system 
prior to termination of assistance (see 45 CFR 80.9). 

Since the Court in Jenkins séw fit to strike down the 
Louisiana investigatory procedure based upon its failure to meet 
"the rigorous protections relevant to criminal prosecutions 
" (re Hannah); and there being several key elements of the in- 
vestigatory procedure presently before the Court which clearly 
fail to meet even the unacceptable standards presented by the 
Jenkins facts; and since the li =; of authority keystoned by 
Byers, Hannah and Jenkins set forth a consistent policy of the 
Supreme Court that adjudicatory investigations must afford due 
process protections where possibly incriminating information 
is being coerced, we submit that the investigatory scheme cur- 
rently before the Court is clearly adjudicatory for the reasons 
that (a) it includes investigations of violations of statutory 
and Constitutional duties, and (b) these violations can result 
in "a recommendation that appropriate proceedings be brought" 


to enforce any State or Local or Federal law. 
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Coercion of the EEO-5 and Special Compliance 
Information Violates the Privilege Against 
Self-Incrimination as Applied in Administrative 


Adjudicatory Investigations. 


We submit that the information currently being coerced 
from the school principals and supervisors can be shown to 
posess the requisite incriminating aspects sufficient to present 
a justiciable claim before the District Court. 


The Supreme Court, in Hoffman v- United States, - supra, 


"The privilege afforded [against self-incrimina- 
tion] not only extends to answers that woul? in 
themselves support 4 conviction: under a feceral 
criminal statute but likewise embraces tho: 
which would furnish a link in the chain of evi- 
dence needed to prosecute the claimant.... 

But this protection must be confined to instances 
where the witness has reasonable cause to ap~ 
prehend danger from a direct answer." 341 U.S. 

at 486. 


It was this broadening of the privilege which established the 


foundation for the language in Hannah, supra, and Jenkins, 


supra. 


"Tn the present contract, where the Com- 
mission allegedly makes a finding that a 
specific individual is guilty of a crime [and 
refers the evidence to law enforcement authori-~ 
ties] we think that due process requires the 
Commission to afford a person being investi- 
gated the right to confront and cross-examine 
the witnesses against him, subject only to 
traditional limitations on those rights." 

395 U.S. at 429. 


. 


By far the most exhaustive statement explaining the 


nexus between Fifth Amendment due process and privilege in 


this context is seen in California v. Byers, supra. In Byers, 


the Court outlines the recent history of the development of 


Fifth Amendment protection in the face of adjudicative investi- 


gations. 


"In order to invoke the privilege it 
is necessary to show that the compelled 
disclosures will themselves confront the 
Claimant with ‘substantial hazards of self- 
incrimination. ' ae 


"The components of this requirement 
were articulated in Albertson v. SACB, 382 
U.S. 70 (1965), and later in Marchetti v. 
United States, 390 U.S. 62 (1968), Grosso 
v. United States, 390 U.S. 62 (1968), and 
Haynes v. United States, 390 U.S. 85 (1968)." 
402 U.S. at 424 (emphasis added). 


Albertson presented a case similar in peculiar elements 
to the case before the Court. The Attorney General requested 
that the Subversive Activities Control Board order petitioners 
to register as members of the Communist Party. The Court ob- 


served: 


"The risks of incrimination which the 
petitioners take in registering are obvious. 
Form 18-52a requires the admission of member- 
ship in the Communist Party. Such an admis- 
sion of membership may be used to prosecute 
the registrant under the membership clause 
of the Smith Act ... or under § 4(a) of the 
Sugbersive Activities Control Act ... if the 
[possibly criminal] admission cannot be com- 
pelled in oral testimony, we do not see how 
compulsion in writing makes a difference for 
constitutional purposes." 382 U.S. at 77, 78. 


In Marchetti v. U.5., supra, the petitioner had been 
convicted for consporacy to evade the occupational tax relating 
to wagers and for failure to supply the occupational tax form 
provided for such purpose. Petitioner alleged that by providing 
the information under duress he would be incriminating himself. 
The Supreme Court held that the Fifth Amendment privilege barred 
the conviction since “prospective registrants can reasonably ex~ 
pect that registration and payment of the occupatational tax 
will ... readily provide evidence which will facilitate their 
convictions." 390 U.S. at 54. Grosso v. United States, 390 
U.S. 62 (1968), and Haynes v. United States, 390 U.S. 85 (1968), 

cited in California v. Byers (see P- 29, supra) arise from the 
basic issue decided in Marchetti. 

While “[{i]n all these cases the disclosures condemned 


were only those extracted from a ‘highly selective group in 


herently suspect of criminal activities,'" Beyers, Supra, at 430, 
Beyers, Supra 


and school principals are, admittedly, normally not so situated; 
where the area (i.e., civil rights law) is, as seen, "permeated 
with criminal statutes" (as deterrents against its violation), 
Beyers, supra, at 430 (citations omitted), and the hazards of 
selfincrimination by principals gubstantial -- since the thrust 
of the present unspecified investigation is directed at the 
operations of school activities which principals head -- the 
necessity served by the privilege is manifestly not insubstan- 
tial. 

We submit that the school principals and other super- 
visors are being singled out as a group suspected of involve- 


ment in unspecified violation of both civil and criminal statutes, 


and that the information being sought properly falls into the 
definition of that which "has an incriminating potential." 
(Beyers). 


The Fifth Amendment Due Process and Privilege 
Against Self-Incrimination Issues Are "Ripe" 


for Decision by the District Court. 


We posit that the Due Process issues raised by the 
cases cited above carefully compared and related to the concrete 
circumstances now before this Court present a justiciable contro- 
versy which is characterized by (a) present ccercion of individu- 
als by government authority, (b) resistance to said coercion as 
improper based upon, inter alia, Fifth Amendment guarantees, 
and (c) recognition by the Courts that the Fifth Amendment does 
operate in this area of government-citizen conflicts. 

In addition to the cumulative effect of closely re- 


lated fact patterns and obviously relevant constitutional reme- 


dies, the case Jenkins v. McKeithen discussed supra provides 


a discussion of standing and justiciability (consequently, 
"ripeness" as it pertains to the situation at bar). The Court 
states: "We are met at the outset with appellees' assertion 
that appellant lacks standing to attack the constitutionality 
of" the Louisiana Labor-Management Commission's investigate 
procedures. 395 U.S. at 421. The basic argument offered by 
appellees to support this position is the fact that “appel- 


lant did not allege in his complaint that he was called to 


appear before the Commission or that he expected to be called 

...." Further, appellees argue that appellant lacks standing 

because he cannot demonstrate that he has been or will be “in- 
jured" by the operation of the challenged statute." 395 U.S. 

at 421. The Court replies: 


“tn the present case, it is clear that 
appellant possesses sufficient adversary in- 
terest to insure proper presentation of issues 
facing the court. His allegations ... indicate 
that the Commission ... have carried out a 
series of public acts designed to injure him 
in various ways. Appellant's interest in his 
own reputation and in his economic well- 
being guarantee that the present proceeding 
will be an adversary one." 395 U.S. at 423, 
424, 


Consequently, even where an individual is not directly 
involved in the investigative procedure, if his privacy (if 
you will) interests are affected "it is enough that the ... 
alleged actions will have an effect on him." 395 U.S. at 424. 
In the case at bar, the individual school principals and super~ 
visors have been directly involved in the investigatory pro- 


cedure. Their complaints arise out of violence done them 


by the procedures! application to them in violation of Fifth 


Amendment due process. This direct and intimate experience 
with the improper elements of the administrative procedures 
being complained of removes any doubt of standing, justicia- 
bility, or ripeness as affects the procedural due process argu- 
ment, especially in light cf the much looser standards accepted 


in Jenkins. 


As to the second Fifth Amendment element, that of the 
privilege against self-incrimination, the District Court found 
that this issue cannot become “ripe” until the privilege has 
actually technically been pleaded. We submit that this finding, 
although grounded upon a hallmark of traditional Fifth Amendment 
privilege litigation, does not reflect the conditions required 


for ripeness in the somewhat specialized area of administrative 


adjudicative investigations. In Albertson v. SACB, discussed 


Supra, the Court was presented with a ripeness issue. The Court 
found that the privilege claim of petitioners therein was ripe 
due to the fact that "Petitioners asserted their privilege in 
their answers to the Attorney General's petitions...."* 362 Gis, 
at 70. 

However, in an important recognition of the "Hobson's 
choice" problem presented by the peculiar circumstances of ad- 
ministrative adjudicative investigations, the Court stated: 

“There are other reasons for holding that 

petitioners' self-incrimination claims are 

ripe for decision. Specific orders requiring 

petitioners to register have been issued. 

The Attorney General has promulgated regulations 

requiring that registration shall be accomplished 

on Form 18-52a and petitioners risk very heavy 

penalties if they fail to register by complet- 

ing and filing these forms." 382 U.S. at 70. 
This statement recognizes that the technical requirement of 
stating the privilege is not necessary in cases such as this, 


where the immediacy of the ramifications of compelled incriminat- 


ing testimony automatically bring the privilege into play, 


is occurring under unconstitutional duress in violation of the 


due process clause of the Fifth Amendment. In this situation, 


the elements shown above are all present: (a) specific orders 
requiring the school principals and supervisors to fill out 
the prescribed forms have been issued, and (b) the school 
principals and supervisors risk very heavy penalties if they 


fail to complete these forms, 


The Foregoing Facts and Decisions Establish 
That the District Court Is Presented With 
Both a Fifth Amendment Due Process and a 


Fifth Amendment Privilege Controversy. 


The cases and development of facts and arguments set 
forth above posit two interrelated but separately identifiable 
issues for the District Court to hear. The due process clause 
has clear application to administrative adjudicative investiga- 
tions. Furthermore, the privilege against self-incrimination 
becomes operative once possibly incriminating information is 
coerced in violation of the due process clause. 

Therefore, we ask that the Court remand these issues 


to the District Court for a hearing on the merits thereof.* 


* NOTE: We are aware of the recent decision of the Supreme 
Court in Paul v. Davis, . U.S. » 96 S.Ct, L158 (1976). 
That case, arising out of the publication of an "Active Shop- 
lifter" list by a local police department (A la Constantineau) 
does not bear directly on the arguments here at issue. The 
Court, speaking through Justice Rehnquist, rests its refusal to 
find a procedural due process violation as cognizable in the 
Federal Courts pursuant to 42 U.S.C. § 1983, upon the grounds 
that the interest in reputation alone is not cognizable as a 
liability or property within the due process clause. Our argu- 
ments rest on consideration of legal rights which are only 
engendered in the context of Federal activity pursuant to the 
Fifth Amendment. 


POINT If 
THE GOVERNMENT'S RIGHT TO KNOW MUST 
YIELD IN THIS INSTANCE. TO THE PEOPLE'S 
RIGHT TO BE LEFT ALONE. 


The Government May Not Constitutionally 
Compel The Disclosure of Racial and Ethnic 
Data. 


The Government aspires to the acquisition, through 
protesting school principals, of two kinds of racial data: 
first, information concerning the racial composition of 
pedagogical personnel and school student populations (the 
aspect of the survey which we shall refer to as "observing" 
and "reporting"); second, the name and racial identity of 
the school principal required to complete the racial surveys 
(the aspect which we shall call "self-labelling"). 

It is as to both aspects of the Government's op- 
pressive "study" that Intervenors object. We submit that the 
Government may not constitutionally compel the disclosure, 
through protesting school’ principals, of racial and ethnic 
data concerning the subjects referred to above. It is the 
burden of our submission that the Government's coercive 
survey, without warrant of motive more significant than an 
unspecified "investigation" into possible violations of law, 
cannot withstand the challenge summoned forth by school prin-~ 


cipals in defense of the constitutional right of privacy and 


freedom shielded by the First Amendment to the United States 


Constitution. 


Privacy isa legally cognizable, protectible 


concept. 

We present an issue arising under two fundamental 
principles cf American jurisprudence: (1) that an individual 
must be protected from unwarranted, irrational or overbroad 
government intrusion into his or her affairs, and (2) that 
government coercion of its citizens must be based upon a 
carefully circumscribed, clearly recognizable authority. 

Protection against governmental intrusion and its 
attendant coercion has come to be generally known as the 
"right of privacy." The right of privacy has been defined as 
"the principle ... of an inviolate personality." Warren and 
Brandeis, "The Right to Privacy," 4 Harv. L.R. 193, 205 (1890); 
and "the right of the individual to decide for himself how 
much he will share with others his thoughts, his feelings, and 
the facts of his personal life. I* is a right that is essen- 


tial to insure dignity and freedom of self-determination."* 


* Office of Science and Technology, Executive Office of 
the President, Privacy and Behavioral Research Panel (1967), 
cited in Hearings on S.179l1 before the Subcomm. on Constitu- 
tional Rights of the Senate Comm. on the Judiciary, 9lst Cong., 
lst Sess, at 771. See also, Beany, “The Right of Privacy and 
AmericanLaw," 31 Law and Contemp. Prob. 253, 254 (1966), which 
defines the right as "the power of an individual or group to 
determine the extent to which another individual or group may 
obtain his ideas, writing or other indicia of his personality; 
obtain or reveal information about him, and intrude his life 
Space," 


A more recent commentator has thought that the right may be 
categorized to serve two separate but equally important ends. 
Privacy, viewed as "individual autonomy," preserves "the 
right to determine for oneself whether one will go through 
or abstain from certain experiences, such as contraception or 
abortion." Note, "Informational Privacy: Constitutional 
Challenges to the Collection and Dissemination of Personal 
Information by Government Agencies," 3 Hastings Const. Law 
Qtly. 229, 236 (1976). Separately catalogued, but equally 
compelling, is "informational privacy," articulately defined 
by Professor Alan F. Westin* as ""[the] claim of individuals 


to determine for themselves when, how, and to what extent 


information about them is communicated to others.‘" Id., at 


236. The writer suggests that both classes share similar 
characteristics. While neither right is explicitly found in 
the language of the Constitution, "both appear to be implicit 
in the guarantees found in the Bill of Rights and the Fourteenth 
Amendment. Both could seem to be part of the classic right 
to be let alone so eloquently described by Mr. Justice Brandeis 
in his dissent in Olmstead v. United States [277 U.S. 438, 478 
(1928) 1) 

'The makers of our Constitution undertook 


to secure conditions favorable to the 


* A. Westin, Privacy and Freedom (1967). 


pursuit of happiness. They recognized the 

significance of man's spiritual nature, of his 

feelings and of his intellect. They knew that 

only part of the pain, pleasure and satisfac- 

tions of life are to be found in material 

things. They sought to protect Americans in 

their beliefs, their thoughts, their emotions 

and their sensations. They conferred, as 

against the Government, the right to be let 

alone -- the most comprehensive of rights and 

the right most valued by civilized men.'" Id., 

at 236, 

We perceive that the line drawn, while analytically 
sound, pays greater tribute in calling to the Court's atten- 
tion the heightened sophistication of the dialogue engendered 
in matching the slow to evolve concept with the needs of an 
increasingly Orwellian society. The privacy concept must, in 
the name of sanity, heroically shield against either kind of 
invasion: assaults against individual autonomy; and the as 
yet little challenged massive infusion, via computer, concern- 
ing all manner of thought, behavior, habit and essence. of the 
American public at large. 

It is generally conceded that the right of privacy 
is more a cluster of common law tort, property, and equity con- 
cepts than a clearly defined jurisprudential principle. ‘The 
Constitution and Bill of Rights make no specific mention of 


the right, but in the lase several decades, the Courts have 


evolvea and shielded the right of privacy under several provi- 


sions of the Bill of Rights: the First Amendment (see, e.g., 


Griswold v. Connecticut, 381 U.S. 479 (1965); N.A.A.C.P. Vv. 


Alabama, 357 U.S. 449 (1958)); the Fourth Amendment (see, e.g., 
Katz v. United States, 389 U.S. 347 (1967); Mapp v. Ohio, 367 
U.S. 643 (1961); and the Fifth Amendment (see, e.g., Kent v. 
Dulles, 357 U.S. 116 (1958); Shapiro v. Thompson, 394 U.S. 618 
(1969)). Justices Goldberg and Brennan added the Ninth Amendment 
to this list in Griswold, supra. 

It is our submission that the instance of privacy 
invoked herein, defihed as the resistance of school principals 
to the Government's effort to compel them to observe and report 
on the racial identities of others and to name and label them- 
selves as belonging to an arbitrary "racial" category, claims a 
legitimate right to a part of the shield of the developing 
constitutional right of privacy. We develop that thesis below. 


2. The Government's racial reporting requirement 
REC AAA BET AEN ELAS LN LILLE ELROD DEEL LEI NY ELE ALDEN EN ELIT EAE VLE ALM LE ALLELE LEIA IRL OLL EB AEN L BELO SEALE ALLEL LIE AL OETA 


impermissibly intrudes upon school principals' right of privacy. 
_ Phaze tT BRN EUSA CAE NNSA i BE RS RAS SNL DI AARNE, ER SSL A SS SRN ESB INES 


a. The claim of privacy ascribed herein is within 

the constitutional zone of privacy. 

We submit that the Department of Health, Education 
and Welfare ("HEW") through its Office of Civil Rights intruded 
upon that right of privacy by compelling school principals to 
submit involuntarily to arbitrary, unscientific racial/ethnic 
identifications of themselves and others. That intrusion, 
moreover, followed by an immediate, awesome threat of fines 


and imprisonment for failure to comply, is an abusive and unpopular 


exercise of governmental power. 

While we readily join with HEW and OCR in the Commit- 
ment to the thorough and equitable integration of New York 
City's Public Schools, we cannot allow the government to trample 


upon the right of privacy even in an admittedly proper purpose. 


b. The right of privacy balanced against the 
government's interest. 


We submit this position with full awareness of a re- 

cent expression of the United States Supreme COurt: 
"In addition to the racial and ethnic 

composition of a school's student body, 

other factors, such as the racial and 

ethnic composition of faculty and staff 

and the community and administration atti- 

tudes toward the school, must be taken into 

consideration [emphasis added], (Keyes v. 

School District No. 1, Denver, Colorado, 

€13 U.S. 189 at £96 (2972) . 

Our protest against the ethnic reporting requirements 
is made without an intention or desire to frustrate the mandate 
of the Supreme Court. Our protest arises out of a separately 
defineable conviction and sensitivity to the protection of a 
concurrent and equally important Constitutional guarantee. Each 
right protected by the Constitution does not exist in a separate 


space or time. The fabric of the Constitution has been fashioned 


to provide a working society with the balance of rights and prohi- 


bitions best designed to protect individual freedom. In Bland 


v. Connally, 293 F.2d 855 (Cir. D.C.), the Court stated: 


“As in every case involving a contest between 
a legitimate government interest ... anda 
legitimate private interest (the right of the 
individual to procedural safeguards, and to 
freedom of expression and association) a 
balance must be struck," (At p. 860). 


In reaffirmation of that principle, the Supreme Court, in 1961, 


held that the right of privacy is "no less important than any 


other right carefully and particularly reserved to the people." 
(Mapp v. Ohio, supra, at 656). In 1964, the High Court issued 
its landmark opinion in Griswold v. Connecticut, supra, which 
determination sets forth the principle that the "various 
guarantees [of the Bill of Rights] create zones of privacy 

... [and that] ... the foregoing cases [of the Supreme Court] 
suggest that specific guarantees in the Bill of Rights have 
penumbras, formed by emanations from those guarantees that help 
give them life and substance." Griswold, supra, at 484. 

We submit that for this Court fo force an individual 
to don a racial or ethnic badge against his or her will is 
manifestly hostile to the Bill of Rights and the best tradi- 
tions of this country. The High Court has, in numerous decisions, 
recognized and disapproved of arbitrary racial classifications. 

In Pedersen v. Burton, 400.F, Supp. 960 (1975), the 
District Court for the District of Columbia was presented with 
a challenge to two acts of Congress: 

"The first ... Girecte the clerk of the 

Superior Court ... to ascertain from marriage 

license applications, under oath and upon 


penalty of perjury, the ... ‘color of the 
parties desiring to marry.' 


"The second ... makes ‘all applications 

for marriage licenses,‘ including the portion 

stating the color of the applicant, open to 

the public.... Plaintiffs challenge ... [the 

statute] to the extent that it requires 

applicants to disclose their color, and... 

to the extent that it opens this information 

relating to color to public inspection." 

400 F. Supp. 960, 961. 
In discussing the rationale for such observing, reporting, 
and "publication" of racial and ethnic data, the District 
Court st-ted, inter alia, that "the section's original purpose 
was tc assist in the enforcement of laws proscribing inter- 
racial marriage ..." 400 F. Supp. at 961. "[DJefendant's 
counsel has pressed the point that the racial identity re- 
quirement should be upheld because it has great statistical 
importance.” 400 F. Supp. at p. 963. The Court goes on to 
adopt the position of the D.C. Government rejecting the statisti- 
cal argument and states: 

"While not clearly unconstitutional, the pres- 

ent statutory requirement is repugnant and is, in 

our view, unnecessary to ... the issuing of a 

Marriage license." 400 F. Supp. at 963. 

In Whitus v. Georgia, 385 U.S. 545 (1967) the Supreme 
Court struck down a conviction because jury lists were compiled 


from tax records "and the names of Negroes were designated by 


having a '(c)' placed opposite their names." (Whitus, supra, at 


545). In Hamm v. Virginia State Board of Elections, 230 F. Supp. 


156 (E.D. Va. 1964), aff'd per curiam sub nom., Tancil v. Wood, 


379 U.S. 19 (1964), the Court held that provisions requiring 


Yacially classified voter registraticn, property ownership, 
and taxation records "renders these provisions invalid under 
the equal protection clause of the Fourteenth Amendment.” 

(230 F. Supp, at 158). In Anderson v- Martin, 375 U.S. 399 
(1964), the Court struck down a Louisiana statute designating 
candidates by race on the ballot. An element basic to each 

of the provisions struck down is that discernible individuals 
are categorized racially where such a categorization serves no 
rational purpose. 

In the case before this Court each principal in the 
New York City public school system is being required to name 
himself or herself as the member of a pre-determined racial 
group on pain of fine and imprisonment. Furthermore, this fact 
is not confidential, and may be published by OCS "for individual 
schools" (see Statement of Facts). This condition is a flagrant 
violation of the right of privacy in all its aspects. We develop 
that thesis below. 

We submit that for this Court to force an individual 
to classify those around him or her by arbitrarily determined 
racial or ethnic appearances harkens to the most offensive co- 
ercive elements present in totalitarian regimes. The Supreme 
Court recognized the grave danger implicit in requiring cit- 


jzens to inform on their peers. In Watkins v. United States, 


354 U.S. 178 (1957), and Sweezy v. New Hampshire, 354 U.S.234(1957). 


the Supreme Court combatted the hysteria which gripped this 


country concerning the “Red Menace" in the late 1950's. In 
both cases, the Court struck down contempt citations (contempt 
of Congress in the case of Watkins) which were issued after 
the petitioners refused-to supply information as to their asso- 
ciates. In Watkins, Chief Justice Warren, writing for the 
Court, stated: "We do not now conceive of any circumstance 
wherein a state interest would justify infringement of rights 
in these [First Amendment] fields .. ." (Watkins, supra, at 186). 
Whenever the Government is given unbridled power to yield in- 
formation from those whose only "crime" is that they "know the 
answers", the right of privacy as well as the attendant right 
of free speech are trampled. We do not contend that the com- 
piling of general data concerning the racial composition of 
the New York City School system is unconstitutional, or even 
improper (see Keyes, supra). We base our arguments on the free- 
dom of privacy as developed by this Court. In the landmark 
privacy case of Shelton v. Tucker, 364 U.S. 479 (1960), Mr. 
Justice Harlan, writing for the Court, stated: 
In a series of decisions this Court has 

held that, even though the governmental 

purpose be legitimate and substantial, that 

purpose cannot be pursued by means that 

broadly stifle fundamental personal liber- 

ties when the end can be more narrowly 

achieved. The breadth of legislative 


abridgement must be viewed in the light 
of less drastic means for achieving the 


same basic purpose. . . As recently as 
last Term we held invalid an ordinance 

- - . because the breadth of its applica- 
tion went far beyond what was necessary 
to achieve a legitimate government pur- 
pose. Talley v. California, 362 U.S. 60 
(Shelton, at 488). 


The entire thrust of our position points toward an unconsti- 
tutional administration of a constitutionally framed purpose 
by HEW and OCR. Ever since racial quotas and ethnic composi- 
tion became accepted as basic elements of civil rights re- 
medial programs, many sympathetic and thoughtful commentators 
have included a caveat in their support of integration deci- 


sions and programs. In their 1970 edition, Gunther and 


Dowling asked: 


When is a racial classification 'benign'? 
Is judicial permissiveness toward benign 


programs (against a background of ordinarily 
strict scrutiny for racial criteria) ques- 
tionable because of the ambiguity of the 
"benign' characterization and of the dif- 
ficulties in assessing whether the challenged 
government action truly is 'benign'? (Cases 
and Materials on Constitutional Law, Gunther 
and Dowling, Foundation Press, 1970. 


Any racial classification which is coerced on pain of prison 
or fines is anything but benign. Any racial classification 
which directly abrogates the right of privacy, requires the 


Ordinary strict scrutiny of racial classification applied in 


such cases as Hamm, and Tancil v. Wood, Supra. We do not 


dispute the Government's position that racial and ethnic data 


are an important part of monitoring the integration purpose 
and scheme. But, we are unswerving in our oppositicn to the 
massive coercion now occurring to force individual school 
principals and cthers to classify themselves and those around 
them. We have constantly offered readily operable alternatives 
to this oe eee coercion to HEW, the United States 
Attorney, and to this Court. In one instance, this Court has, 
indeed, seen fit to order that government agents carry out the 
reporting requirements instead of the principal and his aides. 
In the words of Mr. Justice Harlan, there are clearly "less 
drastic means for achieving th> same basic purpose” here. 

As important as the type of information sought, the 


confidential status of the information once gathered, has 


been seen as controlling in recent privacy cases. In Buckley 


v. Valeo, 519 F.2d 821 (1975), aff'd in part and rev'd in part 
96 S. Ct. 612 (1976), the D. C. Circuit stated that reporting 
requirements under the Federal Elections Campaign Act are con- 
stitutional because: 


The confidential status of those records 
precludes any claim of real or threatened 
injury to plaintiff's First Amendment 
interests arising from public disclosure. 
We discern no basis in the statute for 
authorizing disclosure outside the com- 
mission in the absence of probable cause 
to suspect a violation, and hence no sub- 
stantial 'inhibatory effect' operating at 
this time (at 864). ; 


Moreover, in its affirmance of the relevant portion of 


Buckley, the Supreme Court has reaffirmed the basic test that: 


We have long recognized that significant 

encroachments on First Amendment rights 

of the sort that compelled disclosure im- 

poses, cannot be justified by a mere show- 

ing cf some legitimate government interest. 

Since [N.A.A.C.P. v.] Alabama we have re- 

quired that the subordinating interest of 

the {tate must survive exacting scrutiny. 

(Buckley, 96 S. Ct. at 656.) 
In the administiative and statutory scheme involved here, 
there is no protection of the confidentiality of racial or 
ethnic data as collected, instead: 

The Office of Civil Rights may, as in 

some of its previous surveys, publish data 

by school system and for individual schools 

- . . [underscoring added]. (See Statement 

of Facts, supra.) 
We also submit that the First Amendment right of free speech 
has been clearly violated. Nere, the school principals and 
their aides are being compelled to render subjective racial 
or ethnic evaluations based upon appearances and inferences 
without regard to the fact that common sense dictates that 
often these inferences are premised upon the very worst tradi- 
tions of racism and ethnic hatred. For instance, one only has 
to review the racial "theories" of Nazism to see the graphic 
portrayal of the ultimate result of this pseudo-science of 


physical typology. Furthermore, in a cosmopolitan city like 


New York, literally hundreds of thousands of individuals are of 


mixed ancestry. How are these principals to categorize 
them? A recent commentator observed: 


Perhaps the greatest irony of the 

Civil rights movement in the United States 
is the gradual reintroduction of racial 
and ethnic classifications that not only 
are contrary to scientific fact and common 
sense, but also negate the constitutional 
ideology that all American citizens are 
entitled to equal treatment and justice 
from their government. .. . (Racial and 
Ethnic Classifications: An Appraisal of 
the Role of Anthropology in the Lawmaking 
Process, 10 Houston Law Rev. 641 (1973)). 


The problem, to which lawyers and social 

scientists must address themselves, is the 

degree to which the judicial and legislative 

processes must respond to public misconcep- 

tions and a noxious social reality while 

striving to safeguard the basic ideology 

that only one kind of citizenship exists in 

our pluralistic society. (ibid. at p. 647). 
The Supreme Court has consistently protected First Amendment 
rights from improper government coercion. In such cases as 
N.ALA.C.P.. Vv. Alabama (357 U.S. 449, 78 °G. Ct. 1163 (1958)); 
Bates v. Littie- Rock, 361 U.S. 516 (1960); and Pollard v. 
Roberts, 283 F. Supp. 248 (£10. Avk:), aff'd 393 0.5. 14, $95 
S. Ct. 47 (1968) (mem), the Court has upheld the right of free 


speech and association in the face of coercive inquiries for 


membership lists of "minority" or unpopular organizations. 


We ask this Court to protect school principals’ 
rights to refrain from being compelled to identify themselves 


and compile a racial and ethnic catalogue of their associates. 


The dangers represented by such action are not theoretical. 
They are immediate and real. We. need only direct this Court's 
attention to the relatively recent case of Lytell v. Louisiana 


State Board of Health, 153 So.2d 498, app. Giv. 156 So.2da 55, 


(1963) 
244 La. 1000,/ wherein the Court of Appeals of Louisiana held 


- 


that: 


Relators here have not shown, - - - 
that they are entitled to the relief 
prayed [that relator be declared "“white"]. 
Relators offered no witnesses from 
Plaquemines Parish to refute, rebut or 
contradict the testimony of Defendant's 
witnesses from that Parish, or the prima 
facie correctness of the public and 
church baptismal records. Their failure 
to do so must lead to the conclusion that 
they were unable to do so. 


If this record contained only evidence 
of the acceptance of James Lytell and his 
children .. . as white persons, birth 
certificate declaring them to be white 
should properly be issued... . However, 
. . - anyone with a traceable amount of 
negro blood is legally deemed to be of the 
colored race. Since James Lytell is 
colored, his children are colored (Lytell, 
at 503). 


Such perpetuation of racism in its rawest form has 
been the necessary result of rampant racial typology and 
classification. The school principals here involved wish 


to insure that they are not conspirators to such a result. 


3. Conclusion. 


We have squarely presented this Court with grave 
constitutional issues arising out of a manifest abrogation 
of the right of free speech and privacy as they are protected 
by the First, Fourth, Fifth, and Ninth Amendments. In view 
of such landmark cases as Griswold v. Connecticut, supra, 
and Shapiro v. Thompson, supra, we submit thet the coercion 
of racial identification in this context is abhorrent to 


fundamental rights and "basic liberty" (see Skinner v. Okla- 


homa, 316 U.S. 535 (1942) enjoyed by citizens of the United 


States. 
In his concurring opinion in Griswold, Justice 
Goldberg set forth the Supreme Court's historic position that: 


In determining which rights are funda- 
mental, judges are not left at large to 
decide cases in light of their personal 
and private notions. Rather, they must 
look to the ‘traditions and [collective] 
conscience of our people’ to determine 
whether a principle is ‘so rooted [there] 
- « « as to rank as fundamental.' Snyder 
v. Massachusetts, 291 U.S. 97, 105. The 
inquiry is whether a right involved ‘is 

of such a character’ that it cannot be 
denied withvuut violating those ‘fundamental 
principles of liberty and justice which 
lie at the base of all our civil and po- 
litical institutions . . ." Powell v. Ala- 
bama, 287 U.8, 45, 67. ‘Liberty’ also 
‘gains content from the emanations of .. . 
specific [constitutional] guarantees' and 
‘from experience with the requirements of 
a free society.' Poe v. Ullman, 367 U.S. 
497, 517 (dissenting opinion of Mr. Justice 
Douglas). 


We pray that this Court recognize that the protest 


of hundreds of school principals and administrators is rooted 


in the principles of liberty and justice deserving the protec- 


tion of the Court. The Government has here sought to enforce 

an admittedly proper objective by an administrative scheme 
which is overbroad as well as unnecessary, and which clearly 
abridges the rights of school principals, teachers, and students 


to privacy and free speech. 


CONCLUSION 
Appellants-Intervenors respectfully request that 


this honorable Court fi nd that: 


l. Part VI of the Magistrate's Report is ripe for 
decision, in that there is a justiciable issue 
arising from the fact that school supervisory 
personnel are being required to produce involun- 
tarily possible incriminating information con- 
cerning the racial composition of their school 
populations without the benefit of due process 
and the right to invoke the privilege against 
self-incrimination; and that 


School supervisory personnel may claim a 
constitutional right of privacy against in- 
voluntary disclosure of personal racial and 
ethnic char .cteristics as well as information 
concerning the racial and ethnic composition of 
pedagogical and student populations, 


for the considerations and pursuant to the authority set forth 


hereinabove. 


Respectfully submitted, 


FRANKLE & GREENWALD 
LEONARD GREENWALD 
ROY WATANABE 
WILLIAM W. THOMPSON II 
Of Counsel 
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EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION 
WASHINGTON, D.C. 


School Reporting Committee (EEO—S): 
Equal Employment Opportunity Commission, 
Office for Civil Rights (HEW), and 
The National Center for 
Education Statistics 


Yosaptee 


EEOC FORMS 168A and B, ELEMENTARY SECONDARY STAFF INFORMATION (EEO—5) 
GAO No. B-180541 (R006) 
INSTRUCTIONS FOR FILING AAD RECORDKEEPING REQUIREMENTS 
(Definitions of Terms and Categcries are Lecated in the Appendix) 


Federal law requires that the Equal Employment Oppor- 
tunity Commission (EEOC) and the Office for Civil Rights 
(OCR) of the Department of Health, Education and Welfare 
(HEW) prescribe such records and reports as are necessary 
for the enforcement of the Civil Rights Act of 1964. Ac- 
cordingly this report is required by the OCR to carry out the 
purposes of Title V1 of the Act and by EEOC to carry out 
the purposes of Title VII as amended by the Equal 
Employment Opportunity Act of 1972. 

This compliance reporting system is being implemented 
by the School Reporting Committee (EEO-5) in a joint 
effort between EEOC, OCR and the National Center for 
Education Statistics (NCES) for the collection of employ- 
ment data of public elementary and secondary school sys 
tems or districts and schools. The applicable laws, and 
regulations issued respectively by the EEOC and OCR pur- 
suant to such laws are reprinted in section 4 of the Appen- 
dix. The bases for the requirement of these data by NCES 
are also explained in that section of the Appendix. 


1. RECORD-KEEPING AND FILING REQUIREMENTS. 


Every public elementary and secondary school system or 
district, including every individually or separately adminis: 
tered district within a system, and every separately admunis- 
tered school, with 1S or more employees, and every indi- 
vidual school regardless of its size, within such system of 
district, is required to make or keep all records necessary for 
completing and filing the report EEO-5, whether or not if is 
required to file the report in any particular year. 

The School Reporting Committee will determine each 
year which of these systems, districts, and schools will be 
required to file report EEO-S, and will notify them of that 
fact when it mails them the forms. 


2. WHEN TO FILE. 
Employment statistics must cover the payroll period 


closest to October i of the reporting year and the reports 
must be filed no late. than November 30, 1975 


3. WHERE TO FILE ' 
The completed reports should be forwarded to the P.O. 

Box indicated on the forms. Ail requests for additional 

report forms should also be directed to this address. © 


4. WOW TO FILE. 


A report must be filed covering the employment data of 
all the administrative and other functions of the system and 
the combined employment data of all the schools within the 
system regardless of the emptoyment size of individual 
schools. A report must also be filed for each ementary and 
secondary schcol within the system or district. 

Forms will be sent directly to the school system or may be 
transmitted to the system through the State Education 
Agency. in those jurisdictions where all the data are availa- 
ble at a single iocation, reports for individual schools and 
the aggregate ceport for the system or district may be com- 
pleted and ceitified by the central office. Where data are not 
available at a single location, reports should be obtained by 
the central office from individual schools. In such cases 
certification will be made by @ school official. 


&. REQUESTS FOR INFORMATION AND SPECIAL PROCE- 

OURES ; 

A school, school system or district which believes that 
preparation or the filing of report EEO-5 would create an 
undue hardship may apply to the Commission for a special 
reporting procedure, submitting a written, alternative pro- 
posal for compiling and reporting the required information. 
Only those special procedures approved in writing by the 
Commission are authorized. Such av horization will remain 
in effect until notification of cancellation is given. 
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1691-16 Recordkeeping—Reports—Notices—Forms 


Direct all requests for special reporting procedures and 
other information to School Reporting Committee, EEO-5 
—Attention: Office of Research, 2401 E St, NW 
Washington, D.C. 20506 


6. INSTRUCTIONS FOR FILING EEO—S 
A. TYPE OF REPORT 


There are two different forms. EEOC Form 168A is the 
aggregate report for the entire school system EEOC Form 
168B is the report to be completed for each individual 
school and instructional annex. On EEOC Form 168B, 
check whether the report is for a school or an annex 


(1) School System or School District Report 


The repor for the school system must provide summary 
data for all personnel employed by the school system either 
full-time or part-time, regardless of the location of the 


person's assignment to a school or other unit of the school *+}' ~ 
system. Full-time personnel must be reported in Pan [I—A +° 


of the report; part-time personnel are to be reported in Part 
H-B. It is important to note that if a person is employed on a 
full-time basis by the school system, but assigned to one of 
more schools on @ part-time basis in each, that person must 
be reported as a full-time employee on the school system 
report but as a part-time person on the school repon. Any- 
ene employed part-time and assigned part-time at @ school 
must be reported as part-time on both the school system and 
-achool reports where he or she is assigned. 


(2) School Report 


A report must be filed for each school and each classroom 
facility if in a separate location from the school operated by 
the school system. See definition of School in section | of 
the Appendix 

Persons assigned full-time to the school must be reported 
in Part I-A of the matrix. Persons assigned part-time to the 
school, regardless of whether they are employed full-time 
by the school system, must be reported in Part 1-B of the 
matnx 


B. DATA TO BE REPORTED 
Part L-IDENTIFICATION INFORMATION 


A. Type of Agency Which Operates the Reporting 
School System or School. 


Check the agency which operates the reporting unit 


, (School System or School) and which has the responsibil- , 


ity or ultimate authority for the employment or digmissel 
of a member or members of the staff. ole % 

' B. SCHOOL SYSTEM IDENTIFICATION 3 

This section may be omitted if the address information on 

the preprinted label is correct. If the preprinted address is 


incorrect, please provide the correct mailing address in this 
section 
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C. GENERAL STATISTICS (EEOC Form 168A Only) 


Enter the total number of schools and separate school 
facilities or ANNEXES operated by the school system Also 
enter the total enrotiment as of October | of the current year 
or the nearest date thereto when enrollment is stabilized. 

School Information (EEOC Form 168B only) 

1}. Identification ‘ 
Enter the school name and address. 

2. Grades Offered 
Place an ‘'X"’ in each of the boxes corresponding to 
the grades taught in the school or separate school 
facility or annex. Also enter the total enroliment as 
of October | of the current year or the nearest date 


‘ thereto when enrollment, is’, considered to be. 


stabilized. Hy ree aly om it 
» Assignment of Principal cles, 
{ a pricnipal is assigned to the school for which this 
Feport is intended, complete all the items in this 
section his % 


PART U-STAFF STATISTICS : 
This pan of the report will reflect the number of 
employees who are full-time, part-time and cew hires by 
activity assignment Classification as shown in the stub of the 
matrix. The total for each activity assigament classification 
should be reported in column A. The totais must be further 
tabulated by sex for each of the designated racial/ethnic 
categories in columns B through K. The sane procedure 
applies to the system report and the school and annex 
reports. ° ! ad i LC Zr) : 

A. Full-Time Staff (See section 2 of Ap 
tions of assignment classifications) 

Lines 1-19 should include ail fuli-time employees, ¢x- 
cept for elected and certain appointed officenls (as explained 
in the definition of ‘‘Employee"’ in section } of the Appen 
dix). In the school system report, include in these statioucs 
all full-time employees of the system whether or not they 
are assigned part-time to one or more schools. Ch the other 
hand part-time employees of a school should not be counted 
as full-time employces in the school’s report, ¢ven if they 
are full-time employees of the school system, With the 
exception of persons required to be reported on hne 9 
Psychological, copoi ewoloyees having mul’ iple-activity 
assignments, such as teaches counselor or sim lar com >ina- 
ions as is frequently the cas. in guidance, Library, audio 


wi» for defini- 
Yeh SWB oF 


* visual, ete,’ a3 full-time in the assignment in which they 


“spend at least 51 percent of the iim: If the em sloyee spends 


_ exactly $0 percent of the ume in one OF twe assignments 


report him or her as full-time in Ove mons critical me. If the 
time is distributed between more than 0.9 assignments, 
report the employer as full ame in die one ja which he or 
she spends the major rortion of thé time o¢ ja the more 
critical one if the time is evenly distributed ni ‘ 

4 


B. Part-Time Staff 


‘ 


Lines 20 through 22 should include aatiatirs for all part 
time employees. In a report for a nchool, these will inchude 


co Clearin, 


‘we: 


persons assigned part-time to that school, even though 
employed full-time by the school system 


C. NEW HIRES 


Lines 2328 should include the number of full-time new 
employees who appear on the payroll for the first ume 
between July | and October | of the current year, for cach 
of the assignment classifications listed. Use the definition of 
full-time shown in the Appendix for reporting new hires in 
school systems and individual schools. Do not report as & 
new hire an employee who has been on sabbatical or any 
other type of leave which is not considered a break in 
service, nor should anyone involved in a change in job 
category or promotion be reported as a new hire. 


7. PRESERVATION OF RECORDS MADE OR KEPT 


The EEO-5 report requires the combining of some data to 
complete the forms. Separate agency-employment data by 
sex and race/ethmic identification in those job categones 
should be maintained on site in such manner as is required 
in the EEO-S report, and should be available upon request 
to representatives of Federal Agencses Copies of submitted 
EEO-5 reports should be retained for a period of 3 years. 


8. CERTIFICATION 


Enter the telephone number (include area code and exten- 
sion, if any), name, Utle. and signature of the school district 
official who is responsible for the report and can answer 
questions about it. 


@. PUBLICATION OF EEO-5 DATA 


The three organizations that sponsor EEO-5S operate 
under different legislative authonties and have different 
plans for publication 

The authonty of the Equal Empioyment Opportunity 
Commission enables it to obtain all the data items in Pan il 
of the form. The items which the Office for Civil Rights is 
authonzed to obtain are shown on the copies of the forms 
that are marked for its use. The National Center for Educa- 
tion Statistics 1s authonzed only to obtain totals by activity 
assignment as presented in column “A" of the form 

Within these limitations, all three organizations plan to 
publish or otherwise make available statistics combining 
school systems into geo hic aggregates, such as States, 
regions, etc. As resin by Section 70%e) of the Civil 
Righis Act of 1964, the EEOC will not publish any Gate 
other than such aggregates 

The Office for Civil Rights may, as in some of its previ- 
ous surveys, publish data by school system and for indi- 
vidual schools. The National Center for Education Siaustics 
will publish only individual school systein data for those 
systems that have not indicated on the forms that they are 
withholding authonty for such publication 


10. SUPPLY OF FORMS 


Copies of EEOC Forms 168A and & and the Instruction 
Booklet may be ordered from the School Reporting Com- 
mitice 
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APPENDIX 
1, DEFINITIONS 


a. “EEOC” refers to ihe Equal Employment Opportun 
ity Commission established under Title VII of the Civil 
Rights Act of 1964 

b. “OCR" refers to the Office for Civil Rights, De- 
partment of Health, Education and Welfare. 

c. “NCES” refers to the National Center for Education 
Staustics, Deparment of Health, Education and Weifare 

d. “School reporting committee (EEO-S)"" refers to 
an interagency commulice representing EEOC, OCR, and 


_ NCES for the purpose of jointly sponsonng report EEO-5 


and preventing any duplication of requirements by these 
agencies for employment statistics from institutions of 
elementary and secondary education. 

¢. “School system or district’? refers to the political 
junsdiction, or a dependent agency ofa political junsdichion 
charged with the responsibility for the operation of elemen- 
tary and/or secondary schools within given geographic 
boundanes 

{ ‘School’ refers to a division of the school system or 
district consisting of a group of pupils in one or (nore grade 
groups organized as a unit with one of more teachers to give 
instruction of a defined type and housed in a school plant of 
one of more buildings. If a school has classroom facilities in 
more than one geographical location, a separate school 
report must be filed for each separate campus location or 
annex. 

g. '*State educational agency’ refers to an agency of a. 
State government that has some functional or junsdictional , 
relationship to the operations of the school systems or dis- 
tricts within the State ' 


h. '‘Employee”’ refers to a person employed by a school 
system or distnct, ora school, or a State-educational agen- 
cy. This term shall not inlude any person elected to public 
office in a State or pohaval subdivision of a State by the 
qualified voters thereof, of any person appointed by such 
officer to be on such officer's personal staff, or an appointec 
at the policy-making level, or an immediate adviser with 
respect to the exercise of the constitutional or legal powers 
of the office. However, this exemption shall not include 
employees subject to the civii service laws of a State gov- 
emment, government agency, oF political subdivision 


i. ‘Full-time employees’’ refers to persons employed in 
a full-time basis dung the pay penod. These are the staff 
members of the schoo! or the school system or district 
whose current assignments require their services at the 
school campus or who work for the school system or distect 
for the whole day everyday (excluding temporary and sub- 
stitute employees) 


j. “Part-time employecs" refers to penons employed 
during this pay penod who are usually engaged for less than 
ihe regular full-time work week, Do not include temporary. 
or substitute employees 


k. ‘New hires’’ refers to persons who were hired for the 


first ume or after a break in service for full-time employ- 
ment by the particular school system and who appear on the 
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district payroll for the first time between July | and October 
1, 


2. ASS'GRMENT CLASSIFICATIONS (Lines | through 28 of 
Part Il of the forms) 


a. Line |-Officials, Administrators and Managers: 
These are occupations requiring administrative personnel 
who sct broad policies (not elected or appointed officials), 
exercise overall responsibility for execution of these 
policies, or direct individual departments or special phases 
of the school system, or district or school operations. In- 
clude in this category superintendent of schools, deputy, 
associate, and assistant superintendent of schools, school 
business officials, directors and administrators of distnict- 
wide programs, and other professional administrative staff. 
(Do Not include principals, assistant principais or super- 
visors of instruction). Nonprofessional supervisors of ser- 
vice workers, skilled crafts and laborers shou!d be reported 
(counted) in their corresponding categones. 

b. Line 2-Principals: Staff members performing the as- 
signed activities of the administrative head of their respec- 
tive schools (not school systems or districts) to whom has 
been delegated responsibility for the coordination and direc- 
tion of the activities of the school. 

c. Lines 3 and 4 Assistant Principais: 

(1) Teaching: Staff members who in addition to as- 
sisting the head of a school (normally the principal) in 
performing the activities of directing and managing schools 
are also engaged in instructing pupils in courses in class- 
room situations 

(2) Non-Teaching: Assignment of staff membets to 


perform only the professional activities of assisting the head 


of a school (normally the principal) in performing the ac- 
tivities of directing and managing a school. 

d. Lines 5, 6 and 7-Classroom Teachers: Staff mem- 
bers assigned the professional activities of instructing pupils 
im courses in classroom situations for which daily-pupil 
attendance figures for the school system are kept. Include in 
this category music, band, physical education, and home 
economics teachers, etc., as classroom teachers if they 
teach full-time at a school campus. Report ciassroom 
teachers separately for elementary, secondary or other. Use 
the local school system's definition of elementary and sec- 
ondary. If a teacher has responsibility at both the elementary 
and secondary levels, report the teacher at one level only. 
DO NOT repon the teacher as 4%: elementary and % sec- 
ondary. ‘‘Other Classroom Teachers'’ applies to full- 
time classroom teachers who teach ungraded classes, spe- 
cial education, art, music, band, physical education, home 
economics, etc., who have not been reported in the elemen- 
tary or secondary classroom teacher categones 

¢. Line 8-Guidance: Include staff members responsible 
for advising pupils with regard to their abilities and ap- 
titudes, educational and occupational opportunities, per- 
sonal and social adjustments, etc. 

f Line 9- Psychological: Include only the following in- 
dividuals: psychologists, psychometrisis, psychiatrists and 
psychological-social workers who are engaged in providing 
psychological-evaluative services to pupils for placement 


purposes regardiess of the amount of time spent in this a ; 


activity. All other professionals engaged in placement of 
pupils should be reported in their most pertinent category in 
Pan UA such as item 1 (Officials/Administrators/ 
Managers), item 8 (Guidance) or item 12 (Other Profes- 
sional Staff), etc. 

g. Line 10-Libracians and Audio-Visual: Libranans 
include staff members responsible for organizing and man- 
aging school libraries. Audio-visual personnei include staff 
members responsible for prenaring, caring for, and making 
available to instructional programs, the equipment, mate- 
rials, scripts, and other aids which assist teaching and learn- 
ing through special appeal to the senses of sight and hear- 
ing, ¢.g., director of uudio-visual services, scriptwriter, etc. 

h. Line 1}-Consultants and Supervisors of Instruc- 


_ tons: Include staff members performing activities of leader- 


ship, guidance, and expertness in a field of specialization 
for the purpose of improving the performance of teachers 
and other instructional staff members. 

i. Line 12-Other Professional Staff: Inciude staff 
members performing some instructional or related function 
on a full-time basis that cannot be properly classified for 
reporting on lines 2 through 11, such as non-classroom 
teachers who may be teaching the homebound, teaching 
through correspondence, teaching through radio or televi- 
sion from a studio, providing instrucuon for exceptional 
pupils released from regular classes for short penods of 
time, and instructing pupils in non-course (cocurncular) 
activities. Include persons engaged in psychotherapy and 
other mental health services such as psychiatrists or 
psychologists who are not reported in Part I-A, item 9 (See 
paragraph f above). Also included are professional 
noninstructional staff (not officials/admunistrators, etc.) 
such as physicians, dentists, speech therapists, school social 
workers, community workers, attendance officers, attor- 
heys, architects, enginceis, registered professional nurses 
and other professional noninstructional personnel. 

j. Line 13-Teacher Aide: A staff member performing 
assigned activities which are not classified as professional 
educational, but which assist a staff member to perform 
professional-educational-teaching assignments. Include all 
personne! working with students under the direct supervi- 
sion of a classroom teacher or under the direct supervision 
of a staff member pe.forming professional-educational- 
teaching assignments on a regularly scheduled basis. In 
other words, aides who participate on @ regularly scheduled 
basis in the formal educational effon directed toward the 
student and/or whose impressions of student educational 
progres. or needs may contnvute to the formal authorized 
educational evaluation of students: should be classified as 
Teacher Aides. t ' 

Exampies: 
(1) Libranan aide 

(a; A libranan aide who functions to fulfill par- 
ticular educational needs of specific students 
on @ regularly scheduled basis should be re- 
ported as a Teacher Aide 

(b) A librarian aide who functions essentially as a 
clerical or physical aide to the libranan and 
whose contact with particular students is 
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casual or irregular should be counted in the 
assigned dept--—Libranian and Audio Visual 
line 10 

(2) Playground aide 

(a) A playground aide who has been advised by 
the professional staff of the particular educa- 
tional needs of specific children and who regu- 
larly directs efforts toward meeting these needs 
should be counted as a Teacher Aide. 

(b) A playground aide whose prime function is 
custodial should be counted as a Service 
Worker-line 16 

k. Line 14-1. -hnicians: Occupations requiring a com- 
bination of knowledge and manual skill which can be ob- 
tained through about 2 years of post-high school education, 
such as is offered in many technical institutes and jumor 
colleges, or through equivalent, on-the-job training. In- 
cludes: computer programmers and operators, film inspec- 
tors, proyectionists, graphic astis’s, draftsmen, eng neenng 
aides, non-teaching-related mathematical aides, licensed, 
practical or vocational nurses, dietitians, photographers, 
radio operators, scientific assistants, technical illustrators, 
technicians (medical, dental, electronic physical sciences), 
and similar occupations which cannot be properly classified 
in other activity assignments. 

1. Line 15—Clerical/Secretarial: These are occupations 
requiring skills and training in all clenical-type work includ- 
ing activities such as prepanng, transcnbing, systematiging, 
of preserving wntten communications, and reports or 
operating such mechanical equipment as bookkeeping 
machines, typewnters and tabulating machines. Include: 
bookkeepers, messengers, office machine operators, clerk- 
typists, stenographers, court transcribers, hearing reporters, 
statistical clerks, dispatchers, license distnbutors, payroll 
clerks and kindred workers 

m. Line 16-Service Workers (paraprofessionals and 

persons in cafeteria maintenance, transportation, etc. ): Staff 
members performing a service for which there are no formal 
qualifications including paraprofessionals and norsupervi- 
sory personnel in cafetena, or transportation work. Include 
also custodial or others with the responsibility for cleaning 
the buildings of school plants or supporting service 
facilities; maintenance and operating such equipment as 
heating and ventilating systems; preserving the secunty of 
school property, and keeping the schoo! plant safe for occu- 
pancy and use. Such activities may include cleaning, sweep- 
ing, disinfecting, heating, lighting, moving furniture, keep- 
ing school entrances appropriately locked or unlocked, 
keeping such facilities as fire escapes and panic bars in 
working order, and watchmen duties 

n Line 17 -Skilled Crafts: Occupations in which work- 

ers perform jobs which require special manual skill and a 
thorough and comprehensive knowledge of the processes 
involved in the work which is acquired through on-the-job 
training and expenence or through apprenticeship or other 
formal training programs. Includes; mechanics and repair- 
men, electncians, heavy equipment operators, stationary 
engineers, skilled machining occupations, carpenters, com- 
positors and typesetters and kindred workers 

o. Line 18—Laborers: Staff members who perform man- 
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ual labor not classified in another activty assignment clas- 
sification. Include garage laborers, car washers and greas- 
ers, gardeners and groundskcepers or activities such as 
lifting, digging. mixing, loading and pulling operations. 

p. Line 20-Professional Instructional: This classifica- 
tion (required under B. Part-Time Staff) should include all 
the activity assignment classifications listed in numbers 2 to 
12 under A. Full-Time Staff in Part-Il of the form. 


3. RACE/ETHNIC IDENTIFICATION 


You may acquire the race/ethnic information necessary 
for this report cither by visual surveys of the work force, or 
from post-ernployment records as to the identify of 
employees. 

Eliciting information on the race/ethnic identity of an 
employee by direct inquiry is not encouraged. An employee 
may be included in the minority group to which he or she 
appears to belong, or is regarded in the community as 
belonging. ; 

Where records are maintained, it is recommended that 
they be kept separately from the employce’s basic-personnel 
file or other records available to those responsible for per- 
sonnel decisions. ; 

Since visual surveys are permitted, the fact that race/ 
ethnic identifications are not present on employment records 
is not an excuse for failure to provide the data called for. 

Moreover, the fact that employees may be located at 
different addresses does not provide an acceptable reason 
for failure to comply with the reporting requirements. In 
such cases, it is recommended that visual surveys be con- 


- ducted for th, employer by persons such as supervisors who 


are responsible for the work of the employees gy to whom 
the empioyees report for instructions or otherwise. 

Please note that conducting a visual Survey and keeping 
post-employment records of the race/ethnic idenuty of 
employees is legal in all jurisdictions and under all Federal 
and State laws. State laws prohibiting inquines and rec- 
ordkeeping as to race, etc., relate only to applicants for 
jobs, not to employees 

Race/Ethnic designations as used by the Equal Employ- 
ment Opportunity Commission do not denote scientific de- 
finitions of anthropological origins. For the purposes of this 
report, an employee may be included in the group to which 
he or she appears to belong, identifies with, or 15 regarded in 
the community as belonging. However, no person should be 
counted in more than one race/ethnic group. 

White (Not of Hispanic origin}-All persons having on- 
gins in any of the original peoples of Europe, North Afnca, 
the Middle East, or the Indian subcontinent 

Black (Not of Hispanic ongin)-All persons having on- 
gins in any of the black racia) groups 

Hispanic-Ail persons of Mexican, Puerto Rican, Cuban, 
Central or South American, or other Spanish culture or 
origin, regardless of race 

Asian or Pacific Isiander~Ali persons having ongins in 
any of the original peoples of the Far East, Southeast Asia, 
or the Pacific Islands. This area includes, for example, 
China, Japan, Korea, the Philippine Islands, and Samoa 

American Indian or Alaskan Netive-All persons hav- 
ing origins in any of the original peoples of North America. 
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4. LEGAL BASIS FOR REPORTING REQUIREMENTS; REC- 
ORDKEEPING REGULATIONS 


Equal Employment Opportunity Commission 


a. Section 70%c), Title VII, Civil Rights Act of 1964 
(as amended) 


Every employer, employment agency, and labor organi- 
zabon subject to this title shall (1) make and keep such 
records relevant to the determinations of whether unlawful 
employment practices have been or are being committed, 
(2) preserve such records for such periods, and (3) make 
such reports therefrom, as the Commission shall prescribe 
by regulation or order, after public hearing, as reasonable, 
necessary, OF appropnate for the enforcement of this title or 
the regulations or orders thereunder. | ‘ 


b. Chapter XIV, Title 29, Code of Federal Regula- 
tions 


Subpart L-Public Elementary and Secondary School 
Systems, Districts, and Individual Schools Rec- 
ordkeeping 


$1602.39 Records to be made or kept. 


On or before November 30, 1974 and annually thereafter, 
every public elementary and secondary school system or 
distnct, including every individually or separately adminis- 
tered district within a system, with 15 or more employees 
and every individual school within such system or digtrict, 
regardless of the size of the school shall make or keep all 
records and information therefrom which are or would be 
necessary for the completion of repom EEO-5 whether or 
Not if ts requir «oO file such a report under $1602.41. The 
instructions for completion of report EEO-S are specifically 
incorporated herein by reference and have the same force 
and effect as other sections of this part.' Such records and 
the intormation therefrom shali be retained at ali times for a 
penod of 3 years at the central office of the elementary or 
secondary school system or district, or at the individual 
school which is the subject of the records and the informa- 
ion therefrom, where more convenient, and shall be made 
available if requested by an officer, agent, or employee of 
the Commission under section 710 of Title VII. as 
amended. It 1s the responsibility of every such school sys- 
tem of distinct, to obtain from the Commission or its dele- 
gale necessary instructions in order to comply with the 
requirements of this section. 


$1602.40 Preservation of records made or kept.‘ 


(a) Any personnel or employment record made or kept 
by a school system, district, or individual school (including 
bul not necessanly limited to application forms submitted 
by applicants and other records having to do with hinng, 
Promotion, demotion, transfer, layoff, or termination, rates 
of pay or other terms of compensation, and selection for 
training or apprenticeship) shall be preserved by such school 
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systens, district, or school, as the case may be, for a period 


of 2 years from the date of the making of the record or the 
personnel action involved, ‘whichever occurs later. In the 
case of involuntary termination of an er ployee, the person- 
nel records of the individual terminated shall be kept for a 
period of 2 years from the date of termination. Where a 
charge of discrimination has been filed, or an action brought 
against an elementary or secondary school by the Commis- 
sion or the Attorney General, the respondent elementary or 
secondary school system, district, or individual school shall 
preserve similarly at the centre! office of the system or 
district or individual school wi» 4 is the subject of the 
charge or action, where more convenient, all personnel 
records relevant to the charge or action until final disposi- 
tion thereof. The term ‘‘personnel record relevant to the 
charge,"" for example, would include personnel or employ- 
ment records relating to the person claiming ‘o be aggrieved - 
and to all other employees holding positions similar to that 
held or sought by the person claiming to be aggneved; and 
application forms or test papers completed by an unsuccess- 
ful applicant and by all other candidates for the same posi- 
tion as that for which the person claiming to be aggrieved 
applied and was rejected. The date of ‘‘final disposition of 
the charge or the action’’ means the date of expiration of the 
statutory penod within which a person claiming to be ag- 
grieved may bring an action in a U.S. district court or, 
where an action is brought against a school system, district, 
or school either by a person claiming to be aggneved, the 
Commission, o: the Attorney General, the date on which 
such litigation is terminated. 

(b) The requirements of this section shall not apply to 
application forms and other pre-employment records of 
applicants for positions known to applicants to be of a 
temporary or seasonal nature. 


Subpart M-Elementary-Secendary’ Staff Information 
Report 


Sec 

1602.41 Requirement for filing and preserving copy 
of repon 

1602.42 Penalty for making of willfully false state- 
ments on report. 

1602.43 Commission's remedy for school systems’, 
districts’, or individual schools’ failure to file 


report 
1602.44 School systems’, districts’, or individual 


schools’ exemption from reporting require- 
ment. 


1602.45 Additional reporting requirements ’ 


AUTHORITY-Sec. 70%(c), 78 Stat. 265, 42 U. S.C. 
sec. 2000e-8(c); 29 CFR 1602. x ahi 


$1602.41 Requiremen: for filing and Preserving copy of 
report. ¢ 


‘Note -Instructions were publiched as an appendix to the proposed 
regulations on June 12, 1973 (38 FR. 15463) 


© 1976, Commerce Clearing House, Inc. 


-57= 


(a) On or before Nov. 30, 1974 & annually thereafter, 
certain public elementary and secondary school systems and 
disincts, including individually or separste administered 
districts within such systems, and individua. chools within 
such systems or distncts shall file with the Commission or 
its delegate exccuted copies of Elementary-Secondary Staff 
Information Report EEO-S in conformity with the direc 
tions set forth in the form and accompanying instruct‘ons 
The elementary and secondary school systems and distnets 
covered are: (1) every one of those which have 100 or more 
employees, and (2) every one of those others which have 15 
or more employces from whom the Commission requests 
the filing of reporis. Every such elementary or secondary 
school system or district shall retain at all times, for a penod 
of V years, a copy of the most recently filed repor. EEO-5S at 
the central office of the school system or distinct, or the 
individual school which ts the sutyect of the repon, where 
more convenient, and shall make the same available if 
requested hy an officer, agent, or employee of the Com 
mission under the authonty of section 710 of Tithe VIL. as 
amended. It is the responsibility of the school systems or 
distnets above descnbed in this section to obtain from the 
Commission or its delegate necessary supplies of the form 

(b) For calendar year 1973, the requirements of para- 
graph (a) of this section shall be camed out on or before 
November 30, 1973 


$1602.42 Penalty for making of willfully false statements 
on repon 


The making of willfully fa'se statements on report EEO-5S 
is a violation of the United States Code, title 18, section 


1001, and 1s punishable by fine or imprisonment as set forth 
therein. 


$1602.43 Commission's remedy for school systems, dis- 
tncts’, or individua! schools’ failure to file report 


Any school system, distnct, or individual school failing 
or refusing to file report EEO-S when required to do so may 
be compelled to file by order of a U.S. distnct court, upon 
application of the Commission or the Attorney General. 


$1602 44 School systems’, distncts’, or individual schools’ 
exemption from reporting requirements. 


If it ts claimed that the preparation or filing of the report 
would create undue hardship, the school system, district, or 
individual school may apply to the Commission for an 
exemption from the requirements set forth in this part by 
submitting to the Commission or its delegate a specific 


proposal for an altemative reporting system pnor to the date 
on which the report is due. 


$1602.45 Additional reporting requirements 


The Comnnssion reserves the mght to require reports, 
other than that designated as the Elementary-Secondary 
Information Report EEO-5, about the employment prac- 
tices of private or public individual school systems, dis- 
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gots 


tricts, or schools, or groups thereof, whenever, in tts judg 

ment, special or supplemental reports are necessary to ae 

complish the purposes of Tithe VIE Any system for the 
requirement of such reports will be established in accord- 
ance with the procedures referred to in section TOMC) of 
Tithe VII and as otherwise presenbed by law 


Subpart N-Records and Inquiries as to Race, Color, 
National Origin, or Sex 


$1602.46 Applicability of State or local law 


The requirements imposed by the Equal Employment 
Opportunity Commission in these mys ations, subparts L 
and M of this pan, supersede any provisions of State or 
local law which may conflict with them : 


Office for Civil Rights 


a. H.E.W. Regulation (45 CFR), Title VI, Civil 
Rights Act of 1964. 


$80.6 Compliance information 


(a) Cooperation and assistance, The responsible De- 
partment official shal! to the fullest extent practicable seck 
the cooperation of recipients © obtaining compliance with 
this pan and shall provide istance and guidance to re- 
cipients to help them com voluntarily with this part 

(b) Compliance reporis Each recipient shall keep such 
records and submit to the responsible Department official or 
his designee timely, complete and accurate compliance re- 
ports at such times. and in such form and containing such 
information, as the responsible Department official or his 
designee may determine to he necessary to enable him to 
ascertain whether the recip:ent has complied or is comply- 
ing with this part. In the case of any program under which a 
primary recipient extends Federal financial assistance to any 
other recipient, such other recipient shall also submit such 
compliance reports to the primary recipient as may be 
necessary to enable the pnmary recipient to carry Out its 
obligations under this part. 


b. Sections 901 (b) and (c) and Section 902, Title IX, 
Education Amendment of 1972, Public Law 92—318, 
92nd Congress, S. 659, June 23, 1972. (H.E.W. Reguia- 
tions in the process of preperation). 


THE NATIONAL CENTER FOR EDUCATION 
STATISTICS 


Tithe V—Amendments Reisting te Education Adminis- 
tration, Education Amendments of 1974, Public Law 
93-380, 93rd Congress, H.K. 69, August 21, 1974. (20 
U.S.C. 1221e1). 

Sec. 406 (b) 


**(b) The purpose of the Center shail be to collect and 
disseminate statistics and other data related to education in 
the United States and in other nations. The Center shali— 

(1) collect, collate, and, from time to time, report 
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full and complete statistics on the conditions of education 
in the United States, 

(2) conduct and publish reports on specialized 
analyses of the meaning and significance of such statis- 
tics; 

**(4) assist State and local educational agencies in 
improving and automating their statistical and data col- 
lection activities; and 

“(4) review and report on educational activities in 
foreign countries 
“(f) (1) (A) The Center is authorized to furnish trans- 

cnpts or copies of tables and other statistical records of the 
Office of Education. the Assistant Secretary, and the Na- 
tional Institute of Education to, and to make special statis- 
tical compilations and surveys for, State or local officials, 
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public « ste organizations, or individuals. The Center 
shall furnish such special statistical compilations and sur- 
veys as the Committees on Labor and Public Welfare and on 
Appropriations of the Senate and the Committees on Educa- 
tion and Labor and on Appropriations of the House of 
Representatives may request. Such statistical compilations 
and surveys, other than those carried out pursuant to the 
preceding sentence, shall be made subject to the payment of 
the actual or estimated cost of such work. In the case of 
nonprofit organizations of agencies, ihe Assistant Secretary 
may engage in joint statistical project., the cost of which 
shall be shared equitably as determined by the Assistant 
Secretary: Provided. That the purposes of such projects are 
otherwise authorized by law. 
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ERRATA 
First sentence of second paragraph should read: 
The basic dichotomy between ‘investigatory ' and 
‘adjudicatory' administrative activity, etc., etc. 


At line 10 of passage quoted at center page, “prosperity” 
should read "property". ' 


At fourth line below quoted passage, quotation marks 
should be inserted between "to" and "any". 


At second line of third paragraph, "is" should read "are". 


At first line of passage quoted at bottom of page, 
"contract" should read "contact". 


At second line, top of page, "“consporacy" should read 
“conspiracy”. 


At eighth line, top of page, "“occupatational" should read 
“occupational”. 


At third line of second paragraph, "Beyers" should read 
"Byers". 


At third line at top of page, "(Beyers)" should read 
" (Byers) “ r 


At sixth line of Section D, "improper" should read 
“improperly”. 


At fourth line from bottom, "investigate" should read 
“investigative”. 


At sixth line from bottom, "Both could seem. . ." should 
read "Both would seem. . .". 
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